


NFLCP YELLOW PAGES 
An indispensable directory of 

>Â Cable Consultants and Attorneys 
Video Production Equipment Vendors 

with Information that includes 
I NFLCP Organizational Members Â NFLCP Public 
Policy Platform Â 1984 Cable Act Â¥Senat Com- 
munications Subcommittee Â¥Hous Communica- 
tions Subcommittee Â¥Federa Communications 
Commission Â¥Independen Media Producers and 
Distributors Â¥Relate Organizations Â Recom- 
mended MagazinedPublications Â¥an - 

much, much more! 

Available for the first time at the NFLCP 
A 

National Convention, July 15-19, in St. 
Paul, Minnesota. For more information, 
contact the national office at 
202.393.2650. 

PREMIERING 
AT NATIONAL 

IN ST. PAUL 

L A  

ARCHITECTURE 
EXPERT TECHNICAL FACILITY DESIGN 
CONSTRUCTION MANAGEMENT 

Television production 
Post-production 
Broadcast facilities & offices 

PMial Client List: 
Fairfax Cable Access CopMion 
Foxborn Access Channel 
Tie Monitor Channel 
Fox Television 

For infannation contact: 
Bmce Lawson, AIA 

4919 Betkida Avenue 
Bethesda, &land 20814 
301/654.1600 

Mhnce for Communications Democracy 
The ACD's expressed 

purpose is to increase 
awareness of 

Community Television 
through educational 

programs and 
participation in 

court cases involving 
franchise enforcement 

and constitutional 
questions about cable 

access television. 



MarchIApril 199 
VOLUME 15, NUMBcn .c 

LTR EDITORIAL BOADn 
Dirk Konmg, Chai 

iyes, Information Set 
Lynn Carnillo, Tom Ka 
ieidi Mar, Martha Scl,,,,, 

im  Skelly 

WORINCHIEF THIS ISSUE 
Sharon B. Ingraham 
MANAGING 

Tim Goo 
OPERATIONS 

h e  Fitzgerald, John H 

STAFF 

drew Lewis, Executiv, 

NH-CP BOARD OF D I R t ~ l u i  
Andrew Blau, Chair 

Fernando Moreno, Vice Chair 
Sdm Behrend, Treasurer 
)udy Crandall, Secretam 

y Benin-Cardona, Ror 
Brian Girtman, Rick H ,.,*<, 

ldri Peterson, Paula Manley, 
-iron Mooney, Anthony Riddli 

Dorothy Thigpen, Mark 51 
LaMonte Ward, Rika Welsh, D, 

iky Television Review is p 
,,,,.,. ly by the National Federation or ~oca 
ble Progrdfnmers. Subscriptions dvdildble a 
5 a year for six issues. Send subscriptions 
'mberships, address changes and inquiries tc 
LCP, 666 l l t h  Street NW, Sui te  806 
ishinqton, D C 20001-4542 Telephone (202 
3-2650 to (20213932653 

'as? address your editorial and advertisin! 
mines to: Community Television Review 

Ik orders for additional copies are considerci 
a case-by-case basis. Contact the nation? 

ice for tates and delivery. 
1992 by the National Federation , ' ' 
ble Programmers, Inc. Non-profit o 
ns may reprint it-*- from CTR (witl. .....r 
n of materials < ited by others); provid 
1 CTR is credit- the NFLCP notified c 

3 
rl 

TABLE OF CONTENTS 
Columns 1-2 

1 Andrew Lewis, Executive Director, Carl Kucharski, 

Public Policy Chair; Karen Helmerson, International Chair 

Connections 3 
An Open Letter to the Public Access Community, 

National Convention, Hometown USA Video Festival, 
Paper Tiger's ROAR!, Name Update, Bicycle Tour, Calendar 

Franchise Renewal 

Articles by Sharon B. Ingraham, Peter). Epstein, 
Cennah Gail Copen, Sue Miller Buske, Pamela I. Brewster, 
Samuel H. Press, Alan S. Hahn 4 - 9 

Interview - Sharon B. Ingraham talks with Adrian Herbst, 
lames Horwood, Neil Lehto and Paul Proctor 10 - 1 3 

Seize The Time 

s ome 25 years ago, a group gathered at a park in northern California "SB 

Devotion to the right of the people to self determination and self expres 
sion was omnipresent. A gentleman in a black leather jacket emergei 

from the crowd andclimbed o k o  the hcd of a park sewkc pickup truck am 
foru-fullv iniunvd "Snzr the time?. This command hecame the hallmark of 
movement that, indeed, became astate ofbeing. 

Those of you with whom I have talked know that my political fire was 
kindled in the sixties. This walk back through the decade of dedication, how- 
ever, has a purpose beyond the pleasures ofnostalgia. It is relevant. For those 
of you that better comprehend the economic parlance of the '90s, 
permit me to translate the title ofthismessage to"Exploit the Opportunity". 

The franchise renewal process brings opportunity- opportunity to improve and expand access pro- 
gramming where it now exists, and opportunity to establish this potent extension of expression in 
those areas where it is not nowavailable. We must join in affirmingand assistingeach other's attempts 
to successfully exploit this opportunity. 

To be successful, we must be fully prepared for the process. Our command of the facts - facts and 
understanding of the issues must be impeccable. Further, inasmuch as franchise renewal is in large 
part apolitical process, the level of public interest and support for access must be apparent. 

By necessity, much of the concern during these proceedings may be focused upon practical, quanti- 
tative matters. We must all try to take some time, however, to reflect upon the high road for inspita- 
tion. Our purpose is to ensur; the existence of avehicle of expression that many throughout the world 
fight and die to acquire. Hopefully, our colleagues in the halls of corporate cable America will see the 
connection between that high road and the bottom line, and redouble their support, philosophical and 
economic, of PEG access. Similarly, we anticipate that the people, through their franchising authorities 
will reaffirm the vital role of PEG access as a vehicle for free and diverse expression. Now and in the 
years to come, more than ever before, PEG access can serve effectively in the furtherance of all demo- 
cratic ideals, and particularly in the recently visible but historical, desperate quest for universal justice. 

There has been a rapid rise in the number of calls 'and auestions to the NFLCP reeardine franchise 
renewals. Ultimately, we must proactively demonstrate that PEG access is fundamental, cost effective 
and in demand, and that any fear of the people and their institutions freely to speakvia this conduit is 
unfounded. This issue of CTR is dedicated to ~rovidinevou some helo in achieving those obiectives. 

Franchise renewal. Exploit the opportunit;~eize thetime! 
" 

- T. Andrew Lewis, ExecutiveDirector 
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PUBLIC I'ULICY UKUAI t 
PEC Access and  t h e  PayPerView 
Olympic's Tr ip leas t  

During the summer of 1992 the cable industry 
is planning to offer additional coverage of the 
Olympic Games from Barcelona, Spain. The 
Pay-Per-View (PPV) Olympic's Triplecast may 
be providing up to three channels of P W  pro- 
gramming. Costs to subscribers will range from 
$95 to $170 for the full PPV package. 

Several trade publications have speculated on 
the possibility of using PEG Access channels for 
this PPV programming. 

The NFLCP would like to provide some guid- 
ance to our members on the issues involved and 
possible responses to a request by the local 
cable company to use one or more used or 
unused channel(s), (including Bulletin Board 
channels) for the Olympic's Triplecast. 

At least two questions arise in this matter: 
under what conditions, and for what purposes 
should a franchise authority permit a cable 
operator to use a dedicated access channel; and, 
what role, if any, should an access corpora- 
tionlprovider play in such decisions? 

The 1984 Cable Act has a provision in Section 
611(d) for the use of PEG Access channel capac- 
ity if it is not being used for its designated pur- 
poses. Section 611(d) states: 

In the case of any franchise under which 
channel capacity is designated under sub- 
section (b), the franchise authority shall 
prescribe- 
(1) rules and procedures under which the 

cable operator is permitted to use such 
channel capacity for the provision of 
other services if such channel capacity 
is not  being used for the  purposes 
designated, and 

(2) rules and procedures under which such 
permitted use shall cease. 

When a cable operator wishes to use an  
access channel for some revenue-generating 
purpose like a special P W  event, the franchising 
authority who authorizes that use could be 
accused of converting public property to private 
uses, even if temporarily. This transaction 
would be permissible only if the cable operator 
gives the franchising authority some appropri- 
ate compensation, which might involve a mone- 
tarypayment, an in-kind contribution, or a con- 
cession of some right under the franchise. 

Several states have some jurisdiction over 
cable systems and may have procedures and 
timelines which need to be addressed. New 
York requires, in part, that notice be given to 
subscribers prior to the removal of a program 
service. 

Cable operators may approach franchise 
authorities about the temporary use of currently 
programmed PEG Access channels. When the 
access channel is in regular use, such that the 
cable operator's use would interrupt the normal 
program schedule, the access provider should 
be entitled to (1) agree to the transaction and (2) 

2m 

receive an appropriate share of the compensa- 
tion assuming that the franchising authority has 
not previously reserved the right to preempt 
access programming on occasion. 

Video Dialtone Threatens 
t h e  Public Interest and  PEG Access 

On February 3, 1992 the NFLCP, Alliance for 
Communications Democracy and 22 cities and 
counties filed a joint Comment in the Video 
Dialtone proceeding. The following is a sum- 
mary of that Comment. 

Local regulation of television by wire is threat- 
ened by the First Report and order. Localism 
must be restored if the video dialtone medium 
envisioned by the Commission is to serve the 
public interest. The use of local public property 
by avideo dialtone system for private gain 
requires fair treatment of the local community's 
needs and interests, particularly in the form of 
regulatory benefits such as universal service, 
access for local programming and information, 
and consumer rate regulation. The Commission 
must refocus its primary concern toward pro- 
tecting consumers and nurturing a true com- 
munications democracy. 

Video dialtone will not provide substantial 
public benefits, unless video dialtone systems 
are governed by appropriate regulations. The 
Cable Act defines the type of regulation appro- 
priate for point-to-multipoint video by wire 
?television by wire"). These principles are also 
applicable to video dialtone insofar as video 
dialtone would deliver, among other things, 
television by wire. The central aspects of that 
regulation are: (1) access for non-commercial 
programming; (2) universal service; and (3) 
safeguards against monopolistic and anticom- 
petitive actions. Congress' decision to adopt the 
Cable Act reflects its determination that these 
public benefits could not be maintained by 
market forcesalone. 

The proper venue for regulation to implement 
communications democracy is the locality 
where a television by wire system is installed 
and operates. Local governments are better 
placed than are federal regulators to determine 
local needs and conditions. Moreover, televi- 
sion by wire implicates numerous issues with 
which local governments are necessarily con- 
cerned, including issues related to the safe and 
productive use of public rights-of-way. Local 
regulation is also essential if video dialtone is to 
see the kind of wide-ranging experimentation 
the Commission seeks. The exolosive erowth of - 
the cable industry since the passage of the Cable 
Act demonstrates that local regulation by fran- 
chising is compatible with a prosperous market 
for television by wire. 

The Commission's proposal is unlikely to pro- 
duce a system matching the Commission's 
vision for video dialtone. The proposal does not 
require universal service, the creation of an 

(continued inside back cover) 

IN I LKNAI IUNAL UIWAI L 
Video Olympics 

With over 200 conference attendees, 20 coun- 
tries and 23 or so official representatives, the 
1992 Video Olympics were a success. For three 
and a half days in January, the conference fol- 
lowed a familiar pattern of workshops, a video 
awards presentation, food and good times. Set 
in the breathtaking region of Beaufort, in the 
French Alps, the first Video Olympics not only 
established support for a second Olympics in 
Norway in 1994, but won the commitment of 
UStSCOa-.a major spunwr as well. 

The SHCY delefation wa,i une uf iht' laerst " - 
groups attending the conference. There were, all 
in all, twenty individuals from the United States 
including producers, access managers, NFLCP 
board members and friends. The list of wnfer- 
ence materials and activities generated by the 
NFLCP included the  NFLCP brochure (in 
French, Spanish and English), tape entries in six 
categories, "US Team" sweatshirts, position 
papers and panel presentations. The satellite 
relay (video one-way, audio two-way) which 
was produced by ACTV Cable 21, Columbus, 
Ohio, in conjunction with Paper Tiger and the 
~ e x n e r  ~ e m b r ,  was a tremendous success. 

Maw. nlanv thanks to all thuw individual-i 
who participated at home and abroad in the 
1992 Video Olympics. Your efforts truly helped 
to make this conference a very special event, 
and the NFLCP avaluable contributor. 

Beyond Representation 
The 1992Video Olympics brought forward an 

array of new ideas and topics for discussion. 
The following is an update on one idea in par- 
ticular which had been circulating for the past 
three years - that of forming an International 
Federation of Local and Community TVs. 

While the basic issues which drive the devel- 
opment of community media remain, primarily, 
those of preservation (free speech, human life 
and culture), the political and economic con- 
cerns surrounding the organization of resources 
internationally are becoming more and more 
complex. I-ur exampic, over the pant threeyvals. 
the idea of forminx an Intcrnatiunai Federation 
of Local TVs had been fostered by an active core 
of community media representatives from sev- 
eral countries. 

This year, however, the concept of decentral- 
ization and the desire to move away from 
bureaucratic structures became a major focus 
duringthe c0nference.A main factor in thisshift 
continues to be one of representation as well as 
logistics. It became apparent that before there is 
any formation of an international federation, 
there is a need to "re-link" the North and the 
South; to engender greater collaboration 
between politically isolated cultures. The issue 
of representation hasexpanded to address the 
relationship of entire hemispheres. 

The movement toward decentralized struc- 

(continued inside backcover) 



Deep Dish Spring Season 

Deep Dish TV'S slith year of mm- 
uni ty-based proeramminc by 
independent produ&s includes a 
renlav of its Behind Censorshiu: 
 he Assault on Civil ~ i b e r t i e s  
series and a new series on current 
eventsandcultural divershy tided 
Unheurd Voices. Satellite dates are 
running short, but for more Infor- 
mation on tape availability, con- 
tact laonnis Mookas at Deep Dish 
(212) 473-8933. 

1992 National Convention 
NFLCP members should have 

received their invitations by now 
to attend the 1992 National 
Convention and Trade Show in St. 
Paul, Minnesota, July 15-19. 

This year's theme, Telling Our 
Stories: One Drum, Many Drum- 
mers, focuses on the expanding 
involvement and diversity in com- 
munity programming nationally 
and around the world. 

For further information on 
attending or exhibiting, cuniact 
Creative Menines at (8001 531- 
1380, or the national ~ ~ L C ~ o f f i c e  
at (202) 393-2650. 

1992 Hometown USA 
A record 2,087 entries from 412 

cities in 40 states and three 
Canadian provinces were received 
for the NFLCP's 15th Annual 
Hometown USA Video Festival, 
the oldest and largest video com- 
petition in the nation honoring the 
work of local cable programmers. 

The winners will be announced 
at a July 16 ceremony during the 

iFLCP's 1992 National Conven- 
[ion in St. Paul, Minnesota. 

Paper Tiger Roan! 
Paper Tiger Television has 

announcedihe publication of 
ROAR1 The Paner Tker Guide to 
Media ~ c t l v i s ~  in celebration of 
its 10th anniversary. 

The 64-page manual features 
articles on the state of wntempo- 
rary media by communications 
theorist Herbert Schiller, video 
producers Joan Braderman and 
Sherry Millner, and a host of oth- 
ers. Also included is a how-to sec- 
tion with instructions on the us& 
of camcorders, graphics, and low- 
budget tools, as well as informa- 
tion on fundraising and pirate 
radio. 

ROAN was produced in associa- 
tion with the Wexner Center for 
the Arts at Ohio State University, 
which designated the non-profit, 
volunteer collective as one of its 
three artistsin residencein 1991. 

There is a nominal charge. For 
more information, contact Helen 

Granger at Paper Tiger, 339 
Lafayette St., NewYork, NY 10012, 
or call (212) 420-9045. 

New Name Update 
NFLCP members have come up 

with nearly 100 suggestions for 
renaming the organization. The 
responses came as part of a survey 
developed by the "New Name 
Task Force," agroup formed at the 
NFLCP's 1991 national convention 
and charged with "developing a 
process, and making a recommen- 
dation, for changing the name of 
the organization." 

If you have ideas for renaming 
the NFLCP, bring them to the 1992 
convention in St. Paul where dele- 
gates willvote on anew name. 

1991 Hometown Bicycle Tour 
While judging is underway for 

the NFLCP's 1992 Hometown USA 
Video Festival, a sampling of the 
1991 winners is now available 
from thenational office. 

The three one-hour tapes con- 
tain a total of 14 different pieces - 
three by professional producers, 
eleven by volunteer producers. 
The tapes reflect the potential for 
high-quality television production 
and the wide diversity of voices 
heard on access television. Among 
the subjects are ethnic expression, 
documentaries, free speech min- 
utes, talk shows, music videos, 
programs for youth and seniors, 
and a variety of public service 
announcements. 

Tapes are available on VHS or 
314". Member prices for VHS are 
$30 for one tape, $40 for two, or 
$50 for all three. Add $10 for 314' 
tapes. Nonmember prices for 
VHS are $45 for one, $55 for two, 
or $70 for all three. Add $10 for 
314" tapes. 

For more information, contact 
the national office at (2021 393-2650. 

On the  Calendar 

South East Regional Conference 
May29-31, Tampa, FL. Contact 

David Vogel at 615.521.7475 or 
Ann Flynn at (813) 254-2253. 

NFLCP National Board Meeting 
July 12-15, St. Paul, MN. Contact 

the NFLCP at (202) 393-2650. 

NFLCP National Convention 
July 15-19, St. Paul, MN. Contact 

Creative Meetings at 800.531.1380 
or the NFLCPat (202) 393-2650. 
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During the 1970s and early 
1980s, the "Great Age" of Cable 
Franchising took place. Despite the 
fact that the Midwest Video Case 
had struck down the FCC's manda- 
tory access rules, many of our towns 
and cities negotiated access provi- 
sions that spread PEG throughout 
the nation. In this post Cable Act 
period, most of these franchises are 
coming up for renewal. 

For municipalities facing 
renewal, times seem uncertain. 
Cable regulation efforts continue to 
move through the Congress; the 
FCC is moving forward with Video 
Dialtone proposals; new technolo- 
gies are being developed that we 
haven't even dreamed uses for. The 
nation's economy has placed unre- 
lenting strains on municipal bud- 
gets, making cable dollars look 
increasingly attractive. These 
uncertain times pose new chal- 
lenges to the development of com- 
munity communications and the 
very survival ofaccess. 

For all these challenges, access is 
still growing. Franchise renewals 
have been negotiated in a thought- 
ful and productive manner. At least 
two factors are essential for this to 
happen. The first is continued 
grassroots advocacy on behalf of 
access. The second critical factor is 
to make sure that municipalities 
are prepared and committed to the 
renewal process. 

This issue of CTR is aimed at pro- 
viding a foundation for communi- 
ties nearing or participating in 
cable franchise renewal. The arti- 
cles cover a variety of issues and 
techniques for handling the pro- 
cess. It is our hope that you will 
find this issue to be informative 
and useful. 

Franchise Renewal: An Overview 
bvPeter1. Euslein. CableAttorney and General Counsel 

10 Thf  Cammiiniwiiuns P & ~ r ~ m p ,  ami 
5hawi B. Ingralwm, Bwmm Ingralwn Consultmg Group 

F ranchise renewal is just as important as the original search and negotiations for the initial cable fran- 
chise. Technology and regulations have changed, experience has been gained from previous years of 
service for lack thereof) and communities may want to negotiate to have PEG access services that may - 

have been unavailable 10 or IS veari ago. However, unlike 10 or 15 years ago, the renewal process today is 
iubieil to the Cable Communications Pnlicv Act of 14M cnmmnnlv referred to as"The Cahlc Act" Sectinn 
326 of the Cable Act sets out the process for municipalities and cable operators to follow during the renewal 
process, 

Negotiating a cable franchise is a complex process which creates long term agreements affecting sub- 
scribers, the municipality and the cable operator. It isimportant to have proper legal, technical and strategic . .  . 
advice when drafting the cable contract to ensure that consumer services, access provisions, fees and other 
critical areas are included in the franchise in a clear and explicit manner. 
Preparing for  Renewal 

A community should prepare for franchise renewal throughout the term of the existing franchise by hold- 
ing periodic reviews of operator performance. Periodic evaluation of a cable operator's performance can cre- 
ate avaluable tool for amunicipality by: 

Â¥-Keepin the municipality up-to-date regarding the cable operator's performance; 
Â¥ Allowing municipalities to build a complete compliance history for later use in a possible transfer, rene- 

gotiation andlor renewal process; 
Â¥ Collecting data on provisions that were poorly or unclearly stated in the present franchise or are needed 

in the future franchise document. 

Each provision in the cable franchise should be carefully reviewed. If the cable operator is providing unsat- 
isfactorv ~erformance in anv area. it should be informed in writhe of the specific nroblem. includine subse- , . 
went  reporting requirements and a deadline for compliance. 

" - 
. . 

This is important because a city cannot deny renewal based on the operator's past failure to comply with 
the franchise or provide quality service in any case where it is documented that the franchising authority has 
waivedits right to object;has effectively acquiesced to the operator's conduct; or has failed to notify theiper- 
ator of any defect. A community that performs periodic reviews of operator compliance with the franchise 
can protect itself against such claims. 

Community Responslbllltks In the Franchise Process 
The municipality should take the following steps to prepare for renewal: 

Collect all relevant documents including the current franchise or ordinance, state and federal regula- 
tions, copies ofall prior performance reviews, subscriber satisfaction documents and financial reports; . . 

b Cunductamumcr and wmmunity need, aswrtainmcni; 
b Assess thflceal, tcchnical and financial abilitvofthcoDcrator, and 

Carefully consider the community's cable-related needs, including but not limited to: Public, Education 
and Government Access provisions such as operating funds, equipment, facilities, channel capacity and 
management models; 
- Educational uses such as classroom utilization of cable, distance learning and shared teaching 

resources; 
-Municipal cable services such as data communications, institutional networks, metering, etc. 

The Cable Television Renewal Process 
Section 626 of the Cable Act mandates that a community and its operator can follow either a "formal" 

renewal process or an "informal" renewal process. Congresiinitially believed that while many communities 
would follow the informal process, it was necessary to design a more formal process as well, with explicit 
time frames and procedural protections for the operator, in those situations where an informal process was 
impractical. Decidingupon and understanding which process is to be followed is the first important decision 
the municipality has to make. 

In the event that the municipality decides or is asked to follow the formal process, several things must 
occur. First, the decision to follow the formal process must be made within a 6 month window starting 36 
months prior to the franchise expiration and ending30 months before such expiration. Once the parties have 
agreed to proceed "formally", the Issuing Authority must commence so-called ascertainment proceedings to: 

identify future cable related needs; and 
Â¥-revie the performance of the cable operator under the current franchise. 
At the end of these proceedines, the IssuineAuthority mavreauest that the operator submit arenewal pro- , . 

posal to the municipality.  any communities do so by issuing a Request fo;~ro~osals  (RFP) to the cable 
operator, which details the typesof services and facilities considered to be important to the community. The 
operator may also submit such arenewal proposal on its own initiative. In general, however, cable operators 
will wait and respond to an RFP, if that is the wish of the municipality. The franchising authority must pro- 



vide public notice upon receipt of the renewal proposal. 
Once the operator has submitted a proposal to the 
municipality, the parties have four monthsfrom the end 
of ascertainment to negotiate the terms and conditions 
of a renewal license. If they are unsuccessful in doing so 
the Issuing Authority must issue a "preliminary assess- 
ment" that the license should not be renewed. At that 
point, and pursuant to Section 626(c)(l) of the Cable 
Act, the Issuing Authority, on its own initiative or at the 
request of the operator must commence an 
"Administrative Proceeding" to consider whether: 

1) The cable operator has substantially complied with 
the material terms ofthe existingfranchise and with 
applicable law; 

2) The quality of the operator's service, including sig- 
nal quality, response to consumer complaints and 
billing practices, but without regard to the mix, 
quality or level of cable services or other services 
provided over the system, has been reasonable in 
light of community needs; 

3) The operator has the financial, legal and technical 
ability to provide the services, facilities and equip- 
ment as set forth in the operator'sproposal; and 

4) The operator's proposal is reasonable to meet the 
future cable-related community needs and inter- 
ests, taking into account the cost of meeting such 
needs and interests. 

At the completion of this administrative proceeding, 
the Issuing Authority will have to issue a "written deci- 
sion grantingor denying the proposal for renewal based 
upon the record of such proceeding." Note that the 
Issuing Authority may deny renewal if any one of the 
above criteria has not been met to the satisfaction of the 
municipality. If the Issuing Authority does deny the 
renewal proposal, the operator may appeal that decision 
pursuant to Section 635 of thecable Act. 

If the "election" (or reservation of the right) to follow 
the formal process has not been made within the initial 
6-month time frame, the parties must follow the infor- 
mal process, which simply allows the parties to negoti- 
ate renewal in whatever manner they wish (including 
the possibility of stricter evaluation criteria), at any time 
prior to the expiration of the cable license. 

Conclusion 
Local officials should take advantage of the opportuni- 

ties that exist at the renewal stage. While some would 
argue that the Cable Act has placed severe confines on 
communities duringrenewal, the opposite is more accu- 
rately the case. Indeed, communities have a rare oppor- 
tunity during the renewal process to ensure that renewal 
will be granted only if the operator builds andoperates a 
system that optimally serves subscribers and the overall 
community. 

Peter I. Epstein is a Boston attorney specializing in 
cable issues and franchising. He also serves as general 
counsel for The Communications Policy Group, a cable 
consultingpup based in Massachusetts. His offices are 
a t  101 Arch Street, Ste. 900. Boston, MA 02110. Phone: 
037) 951 -9909. 

Sharon B. Ingraham is Managing Partner of Brewster 
Ingraham Consulting Group, in Acton, MA. Ingraham 
served for four years as National Chairperson of NFLCP. 
Shemay be reached a t  6 Puritan Road, Aaon, MA, 01 720. 
Phone: (508) 897-3937. 

Access Negotiation 
and Renegotiation: 
The Whats and the Hows 
by Gennah Gad Copen 
Copen & L i d  CableIAccess Consultants 

T he actual provisions to be considered in license 
renewal for public access television are not so 
many or so complex, however the results of the 

negotiation process all over this country differ greatly. 
This has little to do with the quality or financial ability of 
each cable system or with the subscriber rates. It does 
have to do with how informed and active the access 
community or those representing the access community 
are during the term of contracts and especially several 
years prior to and during the actual negotiation or 
renewal process. The main areas to be considered in 
renegotiation are: operating budgets, capital grants and 
channels. 

Yearly Operating Budget 
The operating budget should be either a percentage, 

up to 5%, of the cable company's total gross revenues 
per year or a designated amount per year. There are 
many smaller communities who have been successful in 
getting the full 5% and larger urban areas who typically 
obtain and require between 2.4%. Some contracts call 
for a specific cash amount but it is important when 
doing this to remember to build in an escalator tied to 
the Consumer Price Index, increases in cable revenues 
or some fixed percentage per year to account for infla- 
tion. Of importance to your ability to operate are the 
terms ofpayment. Generally the cable operator provides 
support in 4 (quarterly) payments per year. This is much 
more desirable than contracts that restrict access cash 
flow to monthly payments. Also, remember, total gross 
revenues include more than basic or pay television. 
Revenues also come from installation, connection and 
reconnection fees (called churn), advertising, pay-per- 
view, pay back from home-shopping networks, con- 
verter hoxrentals, fees and any other services. 

Capital Crant(s) 
The 1984 Cable Act allows municipalities to require 

special capital grants for equipment as well as facilities, 
above and beyond the 5%. The capital grants usually 
take the form of alargeinitial grant and periodicsmaller 
grants during the term of the contract. The large initial 
grant is usually used to provide the initial equipment 
base and to provide for design and renovation of a facil- 
ity. The smaller periodicgrants are to provide for equip- 
ment replacement and upgrade. It is important that the 
language "replacement and upgrade" is used in refer- 
ence to these grants so that the access center can keep 
up with changes in technology as well as replace worn 
equipment. 

Many newer contracts are requiring that the capital 
payments are made directly to the access center's inter- 
est bearing account for capital expenditures rather than 
sitting in the cable company's account until used. This 
gives the access corporation the very important control 
that they need to select their own equipment as well as 
gives the interest to the access corporation as they take 

NFLCP 
Yellow Pages 
Coming Soon 

The new NFLCP Yellow 
Pages promises to be an 
indispensable guide to cable 
consultants and attorneys 
dealing with access and 
franchise renewals. 

Scheduled to be available 
for the first time at the 
NFLCP National Convention 
this July in St. Paul, MN, the 
Yellow Pages will also con- 
tain video production equip- 
ment vendors, NFLCP orga- 
nizatlonai members, the 
NFLCP Public Policy Plat- 
form, the 1984 Cable Act, 
government committees 
and commissions, indepen- 
dent producers and dlstribu- 
tors, related organizations, 
and more. 

For more information, con- 
tact the national office at 
(202) 393-2650. 

Franchising 
Friends 

Another group you should 
be familiar with when It 
comes to refranchising is 
NATOA (Nat'l. Assn. of 
Telecommunication Officers 
and Advisors). NATOA was 
recently cited in Cablevision 
magazine as one of the most 
effective forces in the 
refranchising arena. If you 
have a cable officer or 
administrator In your city, 
they are or should be a 
member. NATOA is affiliated 
with the Natlohal League of 
Cities and has several strong 
polky papers on refranchis- 
ing and renewal. They also 
host seminars on the subject 
as well as conference ses- 
sions at their regional and 
national conferences. For 
more info contact: 

NATOA 
1301 Pennsylvania Ave. NW 
Washington, DC 20004 
(202) 626-3160 



b As video compression 
technology becomes more 
prevalent, your "channel 
set asides for PEG access 
may lose some of their lus- 
ter as  the cable company 
compresses 6 channels into 
one 6 megahertz band 
width slot. Smart negotia- 
t o n  will secure a percent of 
available frequency for 
access. In other words don't 
ask for 6 access channels ask 
for 36 megahertz of fre- 
quency or  15% of all avail- 
able frequency on the sys- 
tem. Then you have the 
option t o  compress signals 
and add more access chan- 
nels o r  other distribution 
channels. 
b Organize and justify your 
"laundry list" of needs for 
access during renegotia- 
tions. Remember, you need 
something on the table that 
you can give up if you have 
to. Some things asked for 
and received include: bill 
stuffers about access, local 
ad avails, staff positions, 
loan equipment, access t o  
the Institutional network, 
modulators, vans, englneer- 
Ing assistance, newspaper 
ads about access, microwave 
equipment, fiber intercon- 
nects, etc. 
F Other than the unlikely 
option of denial, your most 
potent point of persuasion 
is the length or  duration of 
the franchise. The Industry 
wants long franchises for 
creditors and security. You 
have the option t o  grant a 
franchise for 3 years, so In 
effect, the day you sign you 
are into renewal again. 
Don't g o  over five years 
unless you get  everything 
you want. 

-Dirk Koning 

the necessary time to put together an equipment pack- 
age and select and renovate a facility. Please note that 
capital can not be used for operating costs but operating 
money can beused for capital costs. 

Operating and Capital Costs 
Operating and capital packagesvary greatly. Capital is 

not just for video equipment but will be needed for 
office furniture, office eaui~ment. desim of eaui~ment . . . - . . 
package, installation of equipment, and design and ren- 
ovation of a facility. To give an idea of ranges from 
which you can make a o ~ r o ~ r i a t e  calculations here are .. . 
several examples of successfully negotiated contracts 

Amherst, Massachusetts 
Nonprofit Access Group: Amherst Community 

Television 
Cable Company: TimesMirrorI Dimension 

Cable 
Subscriber Base: 5,500 at time of renewal 
Length of Contract: 10 years, 1986.13% 
Company's GrossRevenues: $1,400,000 (approx.) 
Annual Operating Funds: 5% of Gross (approx. 

$70,000 in 1986) 
Capital Grant: $371,000 ($180,00Oequip., 

$40,000 up-grade, 
$151,000 facility) 

AccessChannels: 3: (1- Public, 1- Educational, 
1- Governmental) 

Saiina, Kansas 
NonprofitAccessGroup: CommunityAccess 

Television of Salina 
Cable Company: TCI 
Subscriber Base: 16,000 
Length of Contract: 15 years, 1992 - 2007 
Company's Gross Revenues: $4,650,000 (approx.) 
Annual Operating Funds: 2% of Gross t $0.60 per 

sub. per month increasing 
at same percentage as 
increases in basic rate 
(Approx. $208,000 in 1992) 
$350,000 t 5th and 10th 
year review for more, 
based on community 
needs, t $150,000 based 
on special circumstances 
in the community 

AccessChannels: 3 Exclusive PEG Channels 
Note: The city is providing6,SOO-7,000 square feet 
freeand utilities for theaccess facility. 

Capital Grant: 

Tucson, Arizona 
Nonprofit Access Group: Tucson Community Cable 

Corp. 
Cable Compnv: Originally Cux Cable 
Suhscriher flaw Sew Sv-iit-m in i9til. 

1984=37,000, 1991=74,000 
Length of Contract: 15 years, 1981-1995 
Company's Gross Revenues: 1984: $13 million, 1991: 

$29 million 
Annual Operating Funds: 1984-on: $550,000 t 

$190,000 grants for users, 
to increase by 5% per year 

Capital Grant: $1.3 million ($600,000: for 
equip., $700,000: facility) 

Access Channels: 13: 14-Public, 4-Educational 
4 Governmental, 1-Arts) 

GENNAH GAILCOPEN 

Channels 
The number of channels, cable drops for the origlna- - 

ion of programming at organizational, governmental, 
md educational sites. and the internal wiring and inter- - 
:onnection of schools need to be considered. Also you 
Mil want to consider negotiating for a number of modu- 
ators for accessing those drops for live cablecasting. 
lumbers of channels and drops vary - look into nearby 
systems. It is better to get one or more exclusive chan- 
nels than shared channels. There are provisions that can 
be added to the contract to trigger additional channels 
is the programming need arises. 

lhe  Negotiation Process 
Now to the more complex issue of how to have a suc- 

:essful negotiation or renewal process. You must: 

b Educate, inform, question, and articulate 
b Identify the future access needs and interests of 

your community 
Build astrong community base 
Create a strong position from which negotiations 
take place 

b Prepare presentations for public hearings 
Develop arewrd of needs and uses 

Go into negotiations with as much information as - 
possible. If you have the opportunity, try to get people 
involved on the negotiation team who are experienced 
md understand cable and access. Cable advisory coun- 
dis are often charged with the responsibility to be the 
negotiators. Keep a positive dialogue with this team. 
Inform yourself, the negotiating team, and the commu- 
nity of what is possible to obtain in a contract. Keep 
:ommunications open with municipal officials prior to, 
during and after the process. 

Know what you want for access. Get access provisions 
into the negotiation early on and asapriority - not at the 
tail end. Allow plenty of time. Develop a 10 year plan 
md turn that into contract provisions. Consult with col- 
leagues in other towns and cities who have dealt with 
the same cable company. Find out what approaches 
have worked and which have not. Find out what your 
:able company is doing in its other systems. The Cable 
Fact Book lists the different operators and where they 
have systems. Find out what other communities in your 
u-ea, in your state and other statesare getting. 
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Call the NFLCP, or an access consultant to find out 
about other systems comparable to yours. If you are not 
getting a fair share let your officials know. Review the 
operator's compliance record under the existing con- 
tract. Work to have an ascertainment process initiated. 
Hold workshops to survey needs and solicit support 
from nonprofits such as human services groups, arts 
groups, educators and schools, andgovernment groups. 
Invite speakers in to talk to the communityand commu- 
nity leaders about the possibilities of access. Involve the 
Dress and eet them excited about the ootentials of - 
access. Create awareness of the need for access and the 
advantages not only to the subscribers but to the entire 
community and ail its organizations. Mobilize your 
community to speak at public hearings, write letters, 
make phone callsand talk to officials. 

If you currently have access, do the best you have with 
what you already have. The tactic that we "don't have 
enough" so  let's show our plight is antithetical to  
obtaining the kind of eventual support you will need 
from your community in your renewal. Keep bolstering 
and supporting what you have. If there have been prob- 
lems for access acknowledge them and present clear 
remedies and needs for the future. Stay informed, stay 
active, bewme proactive. 

Press home several key points. 
1) The cable company is usually a large corporation 

that takes out a tremendous amount of dollars from 
your community andsends it to their home officein 
another state. Access is a primary way for the cable 
company to return something of worth to the com- 
munity in exchange for long term usually exclusive 
contracts. Renewal represents the best time to  
upgrade the system and services. 

2) Know your company's gross revenues and let offi- 
cials and community people know what the rev- 
enues are over the ten to fifteen year contract, so 
that they can put the cable company as well as your 
figures for access needs in perspective. An easy way 
to figure the company's gross is to use $32.50 as an 
average for each subscriber per month times twelve 
months. 

3) When cable companies say that subscriber rates will 
have to go up if they pay for access, know that this is 
not documented nationally. In many areas where 
there isgood support for access, subscribers are not 
paying any more than where there is little or no 
support for access, sometimes less. Check around - 
get actual facts and figures. 

4) What keeps the company at the negotiation table, 
besides large, long term contracts, are the provi- 
sions of the 1984 Cable Act which allows franchising 
authorities (Select boards, City Councils, Mayors, 
State Boards in VT, CT or HI) to deny contracts or 
renewals if either the cable operator's past perfor- 
mance or proposals for the future do not meet the 
reasonable needs of the community. 

So establish the needs, keep learning, community 
building, and bewme an integral part of the (re)negotia- 
tion process. 

Gennah Gail Copen is a partner of Copen & Lind 
CableIAccess Consultants, in Amherst, MA. Copen served 
on the NFLCP Board as Northeast Regional Chairperson 
and was previously the Executive Director ofAmherst 
Community Television. Her offices are at22. Ward Street, 
Amherst, MA, 10002. Phone: (413)253-5042 

Ascertainment: Key to a Successful 
Franchise Renewal Process 
by SueMillerBuske 
Hit BuskeGroup 

A thorough, mulri-faceted aicertdinment procesi cdn 
be the kry tu a iuccestful outcome during franchise 
renewal. The Cahle Act appear, 10 have anticipated 

the need for ascertainment. Each of the four areas to be 
considered by a local government with respect to a cable 
operator's proposal for franchise renewal appears to require 
some form of ascertainment andlor performance review. As 
stated in the opening article " ~ h ~ R e n e w a l  Process: An 
Overview" these areas include franchise wmniiance. aual- 
ity of service, the ability - both legal, technical and financial 
- to support the operator's new proposal and responsive- 
ness to community needs. 

Unfortunately, local governments sometimes spend little 
or no time on ascertainment and thus have no real data 
upon which to base their negotiating position and their 
decision to preliminarily grant or deny a renewal. 

The key to a successful ascertainment, particularly in the 

- 
SUE MILLER BUSKE 

areas of access and future communitv cable related needs and interests, is the ability to 
obtain informed opinions from the community and its leaders. 

Informed (minionsare critical and are difficult to obtain ifcommunity leaders within vari- ~ ~ ~~ ~~ 

ous constituencies are operating with a lack of information about what opportunities and 
cable services exist in other communities and about the "state-of-the-art" in cable technol- 
ogy, services and PEG access. 

One method used to gain informed opinions is a process which includes several steps. 
The first step is to conduct a series of workshops targeted to key constituencies in the wm- 
munity. These workshops provide information about areas such as: 

How the franchise renewal process works 
>How acable system works 

The nature of modem cable service in critical areas (e.g. programming, customer ser- 
vices, system design and technology) 
Public, Educational and Government Access. 

At the workshops, special emphasis should be placed upon how the above information 
affects the constituency in attendance at each workshop. 

During these workshops, a brainstorming process iivery useful in focusing the thinking 
of the participants regarding what uses of cable services and access they would most like to 
see maintained or made asa result of the franchise renewal 

Next, each workshop participant may be given a questionnaire to complete. This type of 
questionnaire is designed to permit the respondent to clearly express needs and expecta- 
tions to be fulfilled during the renewal process. It also permits them to identify existing 
problems with the delivery of cable services. The information gathered through this type of 
process has proved very useful in establishing negotiating positions. It is also successful in 
developing significant involvement in the franchise renewal process by a wide variety of 
interested individual and community groups and organiutions. 

This brief article has touched on onlvunearea ufa'lcertaininrnt. Other areasof ascertain- 
ment typical to afranchise renewal process include: 

>Â Market study 
>Performance reviewlascertainment of current franchise 
>Â¥Technica and financial ability 

Customer service 
>Â¥Revie of any current PEG accessoperation(s), 

The development of a plan for the franchise renewal process which allows eighteen 
months to two years to complete is most helpful in assuring adequate time for ascertain- 
ment, as well as negotiation. 

Sue Miller Buske is president of The Buske Group, a consulting firm based in Sacramento, 
CA. Buske was formerly the Executive Director of the NFLCP and currently manages the 
Hometown USA Video FestivaI TheBuske Group isat2015JStreet, Ste. 28, Sacramento, CA, 
95814. Phone: (916) 441-6277. 
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Financial Analysis of the Cable Operator: 
~ a k i n g  Dollars into sense 

by Pamela}. Brewster 
Brewsterlngraharn Consulting Group, Inc, 

A re the monthly rates charged by your operator reasonable? Will you 
operator have the financial capability to provide good service going 
forward? Are adequate provisions being earmarked for community 

access? These are just some of the questions that can be answered by per- 
forming a financial analysis of your cable operator. A thorough analysis can 
determine the fairness of rate increases and other costs against the commu- 
nity's needs in termsof service, programmingand plant upgrade. . .. . . . ~~ 

To start the process, a aimplctc xi of the operators financial statements 
[vreferablv audited) should be made avdtlahlr fur tnstmtion. Included 
among the documents should be profitlloss statements, balance sheets, 
statements of cash flow, gross revenue breakdowns and subscriber informa. 
tion. Historic, nresent and future for proformal reports are preferable in 
order to uncover the pattern of your operator's performance over the life of 
the current franchise and that expected going forward. At leastthree to five 
years of past financial records are recommended in order to prevent an 
operator from temporarily shifting expenses and income between its enti- 
ties, in order to influence the current negotiations. You can use past perfor- 
mance as a gauge against anticipated performance. In particular, scrutinize 
the operator's revenues, cash flow, capital expenditures and debt obliga- 
tions. Many cable operators are highly leveraged, which means that their 
operations are funded bv banks or other creditors. As such, any cash that 
comes into the systemisimmediately turned backover to these creditors in 
the form of interest and vrincival, which means less money available for . . .  
plant upgrades and maintenance, access provisions and other expenditures. 

Also, for your purposes, the cable company's cash flow number is more 
important than the operator's profit number. They are not the same thing. 
The company's cash flow number is calculated by taking the net earnings 
(profit) number and adding hack items such as depreciation, amortization, 
taxes, extraordinary items and interest expense. This number is the basis on 
which industry and stockmarket analysts judge the health of an operator. 

Simply eyeballing the financial statements is not sufficient to determine 
your operator's ability to perform. Conducting ratio analysis is the primary 
way in which to analyze the operator's profitability, efficiency and financial 

ibility. The most common ratios follow: 

cash flow rnargi'n = caskpow /revenues 
leverage = debtlkiebt t equity) 
debtcapacity = debt/caskpow 
interest coverage = cashflow/interest 

These ratios should be viewed over time in order to identify any signifi- 
cant trends or variations between years; as well as compared to industry 
averages and the ratios of key competitors. Currently, cash flow margins for 
cable operators average around 45% leverage is around 75% debt capacity, 
no more than 7 times cash flow, and interest coverage around 1.3. Any dis- 
crepancies can be noted and addressed during the negotiation process. 

Your operator should also provide you with projections of its forecasted 
growth, profits and cash flow. Make sure when looking at these numbers to 
get the operator's assumptions regarding rate increases, growth of rev- 
enues, costs, capital expenditures, financial requirements and other factors. 
Check these assumptions to historical results, trends and industry expecta- 
tions. In some cases, the cable operator does not release financial infoma- 
tion without pressure. If you find your operator highly resistant, you can 
suggest signing a confidentiality agreement to protect the materialhanded 
over. or have a lawer obtain the information. If the overator still withholds 
the information, you can stress that under the cable Act, renewal can be 
denied if the operator does not have the financial wherewithal to provide 
adequate operations and service. Without seeing the operator's numbers 
this cannot be assessed! 

Finally, it is important to remember the importance of compromise. Your 
cable operator is accountable not only to the community, but also to its 
creditors (and in the case of equity participants, shareholders and partners). 
In this resvect. an understandineof the overator's constraints will allow for . . " 
a more professional negotiation in balancing the needs of your community 
against those of the operator. 

Pamela 1. Brewster is Managing Partner of the Brewster Ingraham 
Consulting Group, in Acton, MA. Brewster has an M.B.A. from the Stanford 
University Graduate School of Business and  was a financial analyst a t  
Bankers Trust prior to workingin cable issues. Her office is a t  6 Puritan Road, 
Acton, MA ,01720. Phone: (SW) 897-3937. 

Between Capitol Hill and City Hall: 
State Governments and PEG Access 

by Samuel H Press 
Portnow, Little & Cicchelti, P.C. 

A ccess advocates should not overlook 

A putt-nitdl allies in the state capitiil I D  estab- 
tsh  or enforce PEG dcce-it reuutrvmenti. 

In most states, local governments grant the fran. 
chise to a cable operator, and enforce it as a con- 
tract between them. But authorities at the state 
level often have arole to play. 

Their role varies greatly from state to state, 
depending on their legal power and policy about 
cable in general and PEG access in particular. At 
least three states (Connecticut, Rhode Island & 
Vermont) grant franchises directly, rather than 
through municipalities, and in some instances 
regulate cable systems in a manner akin to utili- 
ties. Access issues must be raised at the state 
level. Depending on the system, it may be possi- 
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ble to intervene in administrative proceedings to 
make general rules, grant a franchise or renewal, 
or enforce a franchise. Advocates may participate 
to urge officials to require PEG access as a condi- 
tion to receiving or transferring a franchise, or to 
investigate and enforce an operator's compliance 
with its obligations. It is usually possible, at a 
minimum, to present information in written 
comments and at public hearing. 

Other states leave franchising to local govern- 
ment but carry on some degree of regulation 
which could influence PEG access. Such states 
(e.g. Massachusetts, New Jersey & NewYork) may 
promulgate service standards and rules, oversee 
the local franchising process or provide technical 
assistance to municipalities. 

State involvement, for the most part, presents a 
valuable opportunity to educate and lobby for 
appropriate PEG access. Experienced state ofti. 

cials tend to be more knowledgeable about cable 
operators than municipal authorities who have 
rarely, if ever, seen the issues before. There may 
be the additional time and trouble of travel to the 
capital, but it ispossible to hold local hearings. 

Because of the many differences between state 
and local cable regulation, it is wise to research 
the law and practice in your state. Whatever the 
system, the advocate's task is fundamentally the 
same: making a solid case for the importance of 
PEG access to the community, and presenting a 
well thought out and feasible plan to achieve it. 

Samuel H. Press, an attorney in Burlington, VT, 
represents towns and producers in access matters. 
He was Director for Public Advocacy in  the 
VermontDept. ofPublicSeruice from 1987-89. He 
may be reached a t  P.O. Box 907, Burlington, VT, 
05402, Phone: 002) 862-6511. 



Engineering & Technical Concerns 
in the ~enewal Process 

byAlan 5. Hahn 
Hickory Mountain Associates 

s ignal quality, technological advances, system 
upgrade and municipal services are all concerns 
during the technical review of a cable operator's 

proposal. How does the franchising authority protect 
the community against the threat of system technical 
obsolescence during the  next decade or more? 
Determining the answer to these far-reaching issues 
requires a hard look at the existing system, evaluation of 
desired options and a well crafted franchise agreement. 

During renewal, a typical engineering review of the 
cable system will include: 

a Reviewing the existing system including the coaxial 

... more Tricks- 
of-the-Trade 

1. ~ s s e s s i n ~  signal quality at the headend and at the ile equipment and personal computer systems, 
ends of the longest amplifier cascades in the sys- since users of such equipment are all considered to 

cable system, headend equipment, satellite and 
broadcast receiving equipment, microwave equip- 
ment, and subscriber terminal devices 

b. Conducting field inspections of the operational 
cable system: 

tern 1 be the best market for PCNIPCS applications.] 
2. Inspecting a randomly selected sample of the >Â Does the existing system cover the entire franchise 

[Clues to PCNIPCS market potential in the commu- 
nity may be obtained by assessing the current mar- 
ket penetration of cellular radiotele~hones. facsim- 

total syitem mileage to a s w s  its compliance area (universal s e ~ i c e l ?  I f  not, will the pnipdsed 
with city franchise requirements, FCC Rules and new svstcni do so? Will all services oroouied by the 
Regulations, OSHA standards, FAA standards, operator be available throughout the system? Is 
the Bellcore Manual of Construction Practices, there a timetable for new service introduction? 
and the National Electrical Code and National >Â Has the operator proposed to work with the com- 
klcctrical Safety Code munlty t"develo~ the many "Distance Learning" 

3. Carefully monitoring cable system signal leakage caoahilitifi niodern cable svstems offer? How mieht 

. . - 
tern; its operational condition compared to those Finally, does the new system, as proposed, really 
capabilities; significant discrepancies found during anticipate the introduction of new technology or merely 
inspections; and recommendations for corrective ,bout it? If the latter, it may become increasindv 

to ensure that the system complies with current 
FCC standards 

4. Examining the headend and satellitelbroadcast 
receiving antennas to ensure that these installa- 
tions comply with applicable codes and regula- 
tions 

c. Reviewing the geographic coverage areas of the 
cable system's Subscriber and Institutional 
Networks to ensure that these conform to franchise 
commitments; and 

d. Preparing a detailed engineering report describing 
the theoretical capabilities of the present cablesys- 

such capabilities be used to provide for enhanced 
educational opportunities or reduced educational 
costsin the community? 

>Â Does the operator propose to share and intercon- 
nect public services with neighboring communities? 
These can result in real municipal budget savings at 
thelocal, municipal and county level 

>Â How will the public's growing awareness of and 
desire for more effective PEG access programming 
be met? Will the new electronic system proposed 
have sufficient technical support? Who will provide 
support and how strong isthecommitment? 

proposal? Does the operator propose to add digital much change will occur in the next fifteen years, 
channel compression to extend subscriber choices 
even further? How strong are the operator's corn- Alan S. Hahn is President of Hickory Mountain 

action. 
Here are someimportant areas to consider: 

>Â How does the  existing cable system's channel 
capacity compare to the60 to 80 channel1440 to 550 
Megahertz state-of-the-art? What plans for upgrad- 
ing to such standards are included in the operator's 

milmenis? A~ociate i ,  a n  engineering consulting firm based in 
Â Do the operator's iirÃ§iuosdl addre>s the outcntlal Rinvuiood. N1. Hahn hiti dvsimdurnl prduaied cable 

difficult for the cable system toremain economic& 
viable as competition from MMDS and DBS s e ~ c e s  and 
other telecommunications providers mounts in the 
coming decade. Cable television technology in 1992 is a 
far cry from that of fifteen years ago, and the refranchis- 
ine community will be well advised to assume at least as 

N An Interesting way to  
keep tabs on your cable 
operator, if they are a public 
company, is to  buy a few 
shares of their stock. You 
receive stockholder reports, 
quarterly financlals, annual 
reports and in some cases 
proxy votes. Also you can 
call the corporate office as a 
stockholder and request 
additional Information. Who 
knows, you mlght even be 
able to  cash some dividend 

additionof ~ ~ ~ l ~ ~ S ( ~ e r s o n a l  ~ommuiicat ions  
NetworksIServices) to the network? Has the opera- 
tor designed the new cable network to accommo- 
date future PCNIPCS concentrators effectively? 

checks. 
>Â Don't forget to  ask 
the operator for "as built" 
prints of your system. These 
have multiple benefits. First, 
they are a very detailed map 
system of  your community. 
They Indicate how the sys- 
tem Is built, underground or 
aerial, where the amplifiers 
are and what the power lev- 
els are. They also indicate 
what homes have cable and 
where the nearest line Is for 
those homes that don't have 
cable. 
N When it comes to  annual 
audits of the cable operator, 
make sure that they are 
completed by an indepen- 
dent company. I f  you really 
doubt the results, there are 
several businesses that come 
into a community and 
research the gross revenues 
of the cable operator. They 
often work for a percentage 
of any discrepancies they 
discover. 
N Don't overlook the value 
of a good technical advisor 
during your refranchising. 
You must know the details 
of your system and what 
plans they have for upgrade. 
i f  your system doesn't plan 
to  dump co-axial copper 
cable In lieu of fiber optic 
strand over the next 10 
years, start asking more 
questions. 

-Dirk Koning 

- . -  
and communications systems throughout the United 
States. Hickory Mountain Associates is located a t  38 
Catherine Court, Ringwood, NJ, 07456-1810. Phone: 
(201) $52.6299. 



INCRAHAM: How is access faring in recent 
renewals o r  renewals that  are  now under- 
way? 

HORWOOO: My sense is that access is not faring 
well because cable companies are tending to 
hit hard on the funding. 

LEHTO: In several franchises in the metropolitan 
Detroit area and in Michigan, access has 
received modest amounts of new equipment. 
I haven't seen any franchises where access 
centers were the recipients of grants for oper- 
ating funds that were passed through the 
renewal stage in the last couple of years. 
Many renewals are upcoming and the people 
who are involved have to be careful. Where 
there's been some funding provided, it was 
short term and in small amounts. In one case 
a community outside of Detroit, Harrison 
Township (@15,000 subscribers), received a 
$5,000 annual grant for educational access in 
a fifteen year renewal. I don't think there was 
any hard negotiating in that community, but 
it reflected a bottom line willingness of cable 
operators to continue to fund some access 
equipment. That particular system and some 
of the sister systems served by that operator 
had not received any funding from any of the 
original franchises in the early '80s. 

PROCTOR: Generally, we have certainly seen 
cities and counties wanting to have access in 
the renewal process. Many of them are very 
open and willing to at least indicate in their 
renewal process that they want it and they 
expect the operators to fund it. I have been 
concerned that in a number of these situa- 
tions, we are not seeing what we saw in. the 
early '80s. Municipalities confirm having 
access because a number of people in the 
community want it, however; as we are all 
talking about the funding, in many situations 
some of them just want to address access by 
indicating that the operator should function 
with or cooperate with whatever access entity 
is designated by the city or county. We've run 
into that type of language in a number of 
places and don't feel that generalization is 
adequate in a renewal process. Once again, 
we are not seeing the commitments of the 
early '80s in the funding and we don't see it in 
the philosophies and attitudes of some of the 
counties and municipalities. It just seems 
that access is a side issue ..." we'll try to cover 
it so that during the life of the next franchise 
period, if people want this service they have it 
somewhat negotiated." My concern for those 
of us in the access arena in renewal is to 
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really be able to do a better job of convincing 
municipalities to stand firm and realize that 
they can get these components in their fran- 
chise for equipment and funding. As an orga- 
nization, we really have to work much harder 

Sharon B. Ingraham probes the state 
of access in current franchise renewals 
with four professionals on thefrontlines 
of the renegotiation process. 

at putting together some programs to help 
communities eet that additional fundine that " 
thev need for operations. As most ali of us 
know there have been a number of instances 
where some or all of franchise fees have been 
designated for access use. A lot of this is really 
an economy-based issue that we're going 
through. Hopefully, a s  the  economy 
improves, some of our negotiations on behalf 
of access in the renewal process will improve. 

IERBST: It's a pretty mixed deal out there in 
terms of how cable operators are reacting to 
cities on access. What it really boils down to 
is how strong a commitment the particular 
community makes on access. If, for example, 
a city really prioritizes access and makes it an 
important issue in the renewal process, we've 
been pretty successful at coming out with 
good arrangements for the community. TCI 
seems to be the most difficult company to 
deal with, especially where a city has not 
done anything in the past and doesn't have 
any really strong goals. It's pretty hard to 
develop anything with a cable operator, other 
than some flexible language in an ongoing 
franchise, if acity hasn't put together asound 
process with clearly stated needs. In 
Richmond, Virginia, for example, where 
funding had been a serious issue in the past, 
we came out with a wonderful new arrange- 
ment for the city.The city kept on negotiating 
for a period of nine or ten months and 
worked out a very good settlement that was 
much better than what they had in the past. 
Another thing that we've done in a lot of 
communities has been anticipating some of 
the issues where the Cable Act definition of 
franchise fees would seem to indicate that 
you can't require support and money for 
access, other than for capital costs. To avoid 
that issue, anumber of clients have wanted to 
negotiate a transfer of access management 
and further negotiate a separate agreement 
and funding arrangement directly with the 
company outside of the normal franchise. 
Several of those arrangements have worked 
out pretty well, too. For the most part, we 
haven't experienced a lot of difficulty because 
we've just planned for access negotiations 
and have taken into account that there is a 
concern about how access can go forward 
and be funded under the federal Cable Act. 

NCRAHAM: How can municipalities build fiex- 
ibility and enforceability Into a franchise? 

IORWOOD: The first thing that comes to mind is 
to have a relatively short renewal term. If you 
have a franchise term of five years and you're 
coming up for renewal again, this gives you 
the abilitv to eet changes into the franchise . - 
and keep the company more on its toes. 
Having severability provisions is a good idea 
Having review provisions or reopeners gives 
you an opportunity to review things as you go 
along. A useful matter to put in a franchise is 
to allow increased enforcement penalties or 
fees if federal or state laws change. Some 
older franchises were geared to the old 3% 
franchise fee that was in plac&before the 
Cable Act and there was no ability to increase 
fees when the ceiling was raised. So don't 
write franchises looking strictly a t  today's - 
law, because things may improve in  the  
future. If it eets worse. thev won't be enforce- 
able anyhow. From the standpoint of access, 
if there is an independent access organiza- 
tion, having a separate access agreement with 
the cable operator is probably useful to pre- 
vent changes in the city administration from 
affecting access adversely. 

HERBST: Those are all very good suggestions. 
One other reason for using the franchise term 
idea is that technology is changing so much. 
One of the items we've tried to insert is an 
incentive arrangement where the operator 
waits three or four years and then develops 
an upgrade plan. The plan should utilize new 
technology and be approved by the city. If the 
system is built by year five, the franchise 
would be then be extended for ten years, for a 
total fifteen year franchise. That way the city 
participates in the upgrade of the cable sys- 
tem, but gets past this period where there is a 
lot of confusion about which technology 
option is best. We've used that arrangement 
to build in some flexibility and I think it's 
worked out pretty well. 

LEHTO: Adding most-favored-nation clauses in 
suburban areas or small communities would 
be useful. These clauses say that if an opera- 
tor provides new services or an equipment 
upgrade to a community on the other side of 
the state, it has to be done locally, as well. A 
clause that anticipates changes in the law and 
asks for re-openers in the event there is some 
significant change in the law would be a use- 
ful tool, a concept that's understood well by 
many people. 

PROCTOR: A number of communities, even if 



they do have a section in their franchise for 
penalties, forget they do still have some rights 
in those areas. I try to encourage folks to 
include enforcement language and people 
are beginning to become familiar with a vari- 
ety of penalty and performance bond clauses 
that have been written in franchises. Some 
municipalities are not aware that they can 
still enforce different sections for reporting 
and so forth. Reporting requirements are 
often lacking in contracts and we also try to 
offer cities better reporting mechanisms. If 
the city does not have a cable officer or really 
someone identified to look at cable, these 
reports can come in a periodic manner and 
be viewed more easily. I would also add a sec- 
tion calling for periodic reviews of franchise 
compliance. We highly encourage those pro- 
visions because they work well, particularly 
with respect to the state-of-the-art clauses as 
well as access operations. 

INCRAHAM: What are  the  consequences of 
denying a renewal? 

LEHTO: I think that we'll be up to our elbows in 
lawsuits. Most of the municipalities in the 
State of Michigan would find it very difficult 
to conceive of asituationin which they would 
go to the point of denying renewal. It seems 
so difficult to justify. 

HORWOOD: As Neil says, the major conse- 
quences of a denial are lawsuits although 
lawsuits can be won. We've been involved 
since 1986 with a case involving Morganton, 
North Carolina, which denied renewal and 
decided to establish a municipal system. It's 
been constant litigation since then and the 
city has prevailed all along. That was a case 
which did not fall under the Cable Act proce- 
dures and renewal would have been even 
more difficult under the Act. The problem 
under the Cable Act, is that for several of the 
grounds for renewal, the company has to be 
given notice and opportunity to cure. The 
only other case where renewal has been 
denied has been Rolla, Missouri. In both 
Morganton and Rolia, the facts were pretty 
extreme. What's essential when denial is to 
be considered is to have good records and 
good notice to the company all alongthe line. 
If renewal is denied, there is the difficulty of 
managing the transition from a system that's 
been denied to the new system coming in. 
For example, will the new system take over 
the facilities of the previous system? 
Generally it doesn't make sense to do that, 
because if a renewal is being denied, it's 
probably because the operator didn't main- 
tain a good state-of-the-art modern system 
and it's usually cheaper to start from scratch. 
Despite all that, renewal can be denied undei 
some circumstances, but its difficult, expen- 
sive, messy and takes along time. 

LEHTO: One of the systems I'm familiar with just 
invited an overbuilder to come into the com- 
munity and succeeded in doing so. The older 
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system, which was technologically very poor 
and very poorly maintained, is slowly losing 
ground in that community and will go out of 
business on its own. 

IERBST: What does everyone think the effect of 
preliminarily denying renewal has on the 
process? Let's say you do have a bad situation 
and you haven't been able to work it out, 
would making a preliminary determination 
to deny provide some leverage to the negotia- 
tion process and brine the cable operator 
backto the table in a more construc&e way 
to negotiate a good resolution? This doesn't 
happen very often to be sure. but I recall one 
situation involving a transfer of ownership 
where the city just plain denied i t  and the 
cable operator came with hat in hand and 
decided to really sit down and talk to the city 
to resolve a lot of past differences. It was a 
community where they had avery poor cable 
system and the operator decided to enter into 
anew arrangement where they would rebuild 
the cable system and do a lot of things that 
the city wanted. If in fact you don't want to 
renew, i t  is worth it to see if this course of 
action might bring about some sort of 
response on the part of the cable operator 
which might otherwise not be achieved? 

10RWOOD: I think a preliminary decision to 
deny renewal is a good idea, but only if  it's 
credible. If you are bluffing, the cable opera- 

t o r  will, of course, see through it. The other 
thing which causes cable operators to shape 
up is to talkabout municipal ownership as an 
option. When that happens, you'll find that 
the cable operator changes its behavior in 
order to move things along. But like prelimi- 
nary denial, it can't be an idle threat, but has 
to be something the city is serious about as a 
alternative. 

NCRAHAM: When is municipal ownership a 
viable option? 

4ERBST: In all the years that I have worked in 
cable, I've had more calls about municipal 
ownership than at any other time. It usually 
boils down to the situation that I've already 
talked about, like the quality of the system or 
the arrogance of the operator, who just plain 
isn't going to do anything for the community 
in terms of improving the cable system. It can 
happen where the community has had lots of 
transfers of ownership and keepsgetting new 
cable operators and corresponding increases 
in rates. There are also a lot of frustrations in 
terms of not getting upgrades of the cable 
system, for example many smaller communi- 

ties with 15 or 20 channels are paying the 
same rates as metropolitan communities 
with60 channels. They don't think that's very 
fair andit's all of those reasons which make a 
community step back and say "Look, we can 
bring stability to the whole thing and control 
the rates better." I think the more outlying or 
smaller communities are very interested in 
this. They also see that there might by some 
municipal services that they can provide over 
the cable system that would provide an 
added benefit to their ownership. 

.EHTO: I think, Adrian's hit the nail on the head. 
There are many mid-sized communities that 
do have experience operating utilities, such 
as electrical power. Otherwise, I think they 
lack the confidence or ability to finance it and 
bring it off. 

PROCTOR: Before a municipality considers oper- 
ating its own system, i t  should take the 
opportunity to consider bringing in another 
operator to provide services. It's a good idea 
to look at the competition and invite other 
operators to come in and apply for fran- 
chises.This is particularly important to com- 
munities which are a little more shaky and 
less confident about running their own sys- 
tem. 

HORWOOD: Most cities, particularly now that 
cable is no longer a new idea, who are seri- 
ously looking at municipal ownership do 
operate their own electrical services and 
infrastructure. One of the first things we think 
the city ought to do is determine the attitude 
of residents in the community toward the 
municipal electrical system or the city in gen. 
eral, because if  people don't have a positive 
attitude toward the city, a municipal cable 
system isn't going to be successful, particu- 
larly in an overbuild. Any city considering this 
option this has to be willing to hang tough, 
because there is apt to be litigation. A city 
should look to State law to first determine 
whether cities are even authorized to be in 
the cable business. In some states, cities are 
not authorized to go into the business. The 
city has several kinds of ownership options. It 
can own and operate the system, it can have 
somebody else build the system and the city 
will operate it or the city can build the system 
and have somebody else operate it. There are 
all kinds of options for a city that wants to 
consider municipal ownership. 

INCRAHAM: Some of you have mentioned 
overbuilds, where the  city gives out addi- 
tional franchises. How good an option is 
overbuilding? 

HORWOOD: So far i t  hasn't been a very viable 
option. What you find is that where there is 
an overbuild, the existing operator keeps the 
prices low. For example, while Glasgow, 
Kentucky put in a municipal overbuild and 
has managed to  hang in there, we were 
involved in a Virginia community which sev- 
eral years ago put in a municipal overbuild 
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and the cable operator cut prices consider- 
ably. Both the city and the cable operator 
couldn't survive and the cable operator 
ended up selling the system to the city. Thus 
far, overbuilds haven't worked well overall, 
but more municipalities are considering the 
possibility. 

HCRBST: in Elbow Lake, Minnesota, they knew or 
expected that they would get into a rate war. 
What happened is that the cable operator 
paid people to subscribe to their cable sys- 
tem. Initially a lot of people in the commu- 
nity dropped off the municipal system, but 
most all of those have come back now for a 
variety of reasons, one of which probably is 
just loyalty tu the city. The city spent a 
lot of time studvine the issue and many of the 
people said that ifthe city built asystek they 
would support i t  Secondly, it is a better cable 
system. The picture quality is superior and it 
offers more channels and more services. Even 
though the city has had to lower their rates 
and is not making a profit, they are operating 
and making their expenses. But they are not 
making out as well as they had hoped for. The 
city also asked the state attorney general's 
office to take a look at some of the activities 
of the cable operator, that they feel constitute 
antitrust problems. Our attorney general is 
taking a look at that and I understand that 
attorney generals, in general, are looking at a 
number ofissueslike that around the country 
because operators have precluded cities from 
getting certain programs, such as sports, 
through exclusive contracts and a number of 
other actions that are anticompetitive in 
nature. Each operator action alone wouldn't 
be a problem, hut when you accumulate all 
the different problems there is a question 
about how those actions would or wouldn't 
violate anti-trust regulation. 

PROCTOR: One matter related to this that leads 
us into the next question on video dial tone. 
During arecent renewal, the city realized that 
they already had a fiber phone system. We 
got the cable operator, phone company and 
city to sit down and discuss the possibilities. 
This is going to be a totally underground 
plant and the city has been concerned about 
all the construction for the laying of new 
cable. They are continuing to look at the 
issues and try to work together. That's 
another alternative we don't think about up 
front these days and probably should. 

INCRAHAM: What effect do you think that 
proposals, such as video dialtone will have 
on the renewal process? 

PROCTOR: Until we get some legislation that says 
the phone companies have to have negoti- 
ated franchises, we should be concerned. 
Some of the effect on renewal will depend on 
whether there are any connections between 
cable operators and phone companies. As I 
said earlier, I hope those possibilities are 
going to be investigated by communities 
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more thoroughly, because what we've seen is 
that such cooperation might lead to real 
municipal cost savings. 

.EHTO: My gut feeling is that as video dialtone 
becomes available, municipalities will be less 
strident in the demands they are willing to 
make of the cable operator. It will likely drag 
down the process. Many of the cities that I 
am working with are concerned about the 
competitiveness of their cable operator and 
will try to support them against a competitor. 
I think i t  will have a fairly dangerous impact 
on access and access providers. 

10KWOOo: I agree. One of the real difficulties of 
telephone companies coming into the busi- 
ness is that telephone companies are gener- 
ally regulated at the state and federal level 
and only a handful of states regulate cable at 
the state level rather than the local level. 
There has to besome kind of accommodation 
for different layers of regulation. I suspect 
that accommodation will take place at the 
state level and from the access standpoint 
that's going to be chancy. Some states are 
quite supportive of access while others are 
not. If you have video dial tone without any 
local requirements it's going to be consider- 
ably more difficult for access, which will then 
only come about at the sufferance of the 
video dial tone provider. There's a real need 
for this problem to be addressed in federal 
e l a t i o n  as well as state legislation. 

HERBST: I think it will have an effect on negotia- 
tions, if only because of the uncertainty about 
some of these new things that are coming out 
- not only video dial tone, but DBS as well. 
We don't knowwhat theimpact isgoing to be 
on cable systems. I think where we experi- 
ence the most amount of concern is on 
potential municipal ownership situations. In 
several instances cities have drawn back and 
taken a "wait and see" stance because of the 
changes taking place. All of these things 
cause confusion or concern about taking 
risks and in the case of the renewal process, 
municipalities are a little bit guarded about 
taking a chance on demanding things from 
the operator that they might have done oth- 
erwise. 

INCRAHAM: In closing, what's your best piece 
of advice - perhaps the best thing or the 
wont thing a municipality can do in the 
renewal process? 

HORWOOO: The worst thing a community can 
do is throw up its hands and say that because 
renewal seems automatic there is nothing it 

can do, the city will just have to approve 
whatever the cable operator has offered us. 
Despite the problems we have been dis- 
cussing, there are a lot of opportunities avail- 
able to cities at renewal, particularly what 
they can do to ensure meaningful and effec- 
tive monitoring of the cable system. Cities 
can ensure that cable operators are adhering 
to their obligations and giving the city the 
type of cable system the city can reasonably 
expect to have, particularly in light of tech- 
nology changes. 

LEHTO: The municipalities who are just coming 
into the three year renewal process should be 
encouraged to use the time they have avail- 
able. cities should not rush intonegotiations 
or even consider anv unsolicited orooosals 
made by the cable operator. I've seen several 
communities finalize fifteen year franchise 
renewals iust a few months after the cable 
operator has initiated renewal proceedings 
under the thirtv-six month window. It's lust 
amazing to me that municipal people would 
be pushing into renewal without giving it the 
time that it surely deserves. I think that in the 
communities where we have active access 
organizations, access advocates should be 
going into neighboring communities and 
making sure that they aren't rushing into 
renewal. 

PROCTOR: That has been our experience. A 
number of these communities are bringing 
out the facts to the public very close to or 
after renewal has taken place. Due process 
wasn't allowed to the public. In municipali- 
ties where we have gone in to assist unincor- 
porated access groups, we have found that 
generally the access people have been in 
many cases the real movers, shakers and . 
leaders - rattling cages at City Hall to say the - - 
process of this renewal seems to be running 
amok. We've eone and heloed those access - 
groups go back and talk to city councilors, to 
make sure the public is ensured due process. 
We've seen renewals where ascertainment 
was never done and it wasessentially a closed 
door deal between operators and the local 
government officials. So we've had to assist a 
lot of access groups to become wiser cable 
renewal groups and we've seen those groups 
lead their cities through the process they 
should have been going through. 

m S T :  What you're saying is really important 
because, as Neil said, taking the time to do a 
good job is exceedingly important, not only 
from the standpoint of developing a record, 
but as you've said for making people wiser. I 
think a key to the renewal process and per- 
haps one of the most important things is to 
educate the community, particularly the offi- 
cials who are making the decisions. The bet- 
ter educated they are to understand what 
their options are and about past perfor- 
mance, future needs and all the elements that 
are necessary to put them in the position to 
develop a good franchise, the better they will 
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conduct the renewal negotiations. I f  you have 
a good process and take the time to be well 
informed, that  leads to  the best possible 
renewal. 
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advanced broadband network, or even the wn- 
struction o f  a system to compete wi th existing 
cable systems; its most likely result is that tele- 
phone companies would buy out and operate 
existing cable systems. Hence i t  is essential that 
current regulatory safeguards not be removed 
w i t h  respect t o  te levis ion b y  wire whether 
provided b y  telephone companies or cable 
companies. 
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